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CASE NO. CASENUMBER 

 

 

COMPLAINT 

For I was hungry and you gave me food, I was thirsty and you 

gave me drink, I was a stranger and you welcomed me. 

 Matthew 25:35-40 

For members of the Catholic faith, this Bible passage (among many others) is a direct call 

to minister to those in need.  Catholic Charities of the Diocese of Fall River, Massachusetts, Inc. 

(Catholic Charities) seeks to answer this religious call by sheltering the unhoused. For this 

reason, Catholic Charities appeals from the Barnstable Zoning Board of Appeals’ (ZBA) 

incorrect and unlawful decision that Catholic Charities’ proposed relocation of the St. Joseph’s 

House shelter does not qualify as a religious use protected by G.L. c. 40A, § 3, the Dover 

Amendment. A copy of the decision is attached as Exhibit A. 
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Parties 

1. Catholic Charities of the Diocese of Fall River, Massachusetts, Inc., is a religious 

nonprofit corporation with a principal office at 1600 Bay Street, Fall River, 

Massachusetts. 

2. Asclepius Corporation is a Massachusetts nonprofit corporation and an affiliate of 

Housing Assistance Corporation, with a principal office at 255 Independence Drive, 

Hyannis, Massachusetts. Asclepius Corporation owns the real property located at 460 

West Main Street in Hyannis, Massachusetts. 

3. Jacob Dewey is an individual with an address at 367 Main Street, Hyannis, 

Massachusetts and is the Chair of the Zoning Board of Appeals. Mr. Dewey is named 

solely in his capacity as a member of the Zoning Board of Appeals and not individually. 

According to its registration with the Secretary of State’s Office, Board Chair Jacob 

Dewey is the manager and registered agent of Midpoint Property LLC. Midpoint 

Property LLC owns the real property located at 560 West Main Street, Hyannis, 

approximately 800 feet from the New Shelter Site, defined below. 

4. Herbert Bodensiek is an individual with an address at 367 Main Street, Hyannis, 

Massachusetts. Mr. Bodensiek is named solely in his capacity as a member of the Zoning 

Board of Appeals and not individually. 

5. Paul Pinard is an individual with an address at 367 Main Street, Hyannis, Massachusetts. 

Mr. Pinard is named solely in his capacity as a member of the Zoning Board of Appeals 

and not individually. 
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6. Manny Alves is an individual with an address at 367 Main Street, Hyannis, 

Massachusetts. Mr. Alves is named solely in his capacity as a member of the Zoning 

Board of Appeals and not individually. 

7. Debra Dworkis is an individual with an address at 367 Main Street, Hyannis, 

Massachusetts. Ms. Dworkis is named solely in her capacity as a member of the Zoning 

Board of Appeals and not individually. 

8. Larry Hurwitz is an individual with an address at 367 Main Street, Hyannis, 

Massachusetts. Mr. Hurwitz is named solely in his capacity as a member of the Zoning 

Board of Appeals and not individually. 

9. Aaron Webb is an individual with an address at 367 Main Street, Hyannis, 

Massachusetts. Mr. Webb is named solely in his capacity as a member of the Zoning 

Board of Appeals and not individually. According to the registration for The Daily Paper, 

Inc. with the Secretary of State’s Office, Board Vice Chair Aaron Webb is the President 

and Registered Agent of the corporation. The Daily Paper Restaurant is located at 644 

West Main Street, Hyannis, approximately 1,600 feet from the New Shelter Site. 

10. The Zoning Board of Appeals is a duly constituted municipal board with a principal 

office at 367 Main Street, Hyannis, Massachusetts. 

11. The Town of Barnstable is a municipal corporation with a Town Hall at 367 Main Street, 

Hyannis, Massachusetts.  

12. Brian Florence is the duly-appointed Building Commissioner for the Town of Barnstable 

with a principal office at 200 Main Street, Hyannis, Massachusetts. Mr. Florence is 

named solely in his capacity as Building Commissioner. 
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13. Maria R. Walsh, is an individual and Trustee of the Mias Family Trust. The Trust owns 

the real property located at 15 Aldeas Circle, Hyannis, Massachusetts, 02601. Ms. Walsh 

filed the appeal of the building permit at issue in this proceeding. 

Jurisdiction 

14. The Court has jurisdiction over this matter pursuant to G.L. c. 40A, § 17 and G.L. c. 185, 

§ 1.  

Factual Background 

A. Catholic Charities 

15. Catholic Charities is a nonprofit religious organization, first incorporated in 

Massachusetts in 1954, that operates as an official ministry of the Roman Catholic 

Church within the Diocese of Fall River, which includes Barnstable. Catholic Charities 

carries out the charitable mission of the Church as part of its religious obligation to serve 

those in need in accordance with Catholic teaching and doctrine. 

16. Catholic Charities’ Bylaws state that the purpose of the corporation “shall be to provide 

human, charitable and social services within southeastern Massachusetts in faithfulness to 

the Gospel, and to do so with compassion, dignity, and respect through such programs as 

may be authorized by the governing body of the Corporation. Such programs shall be 

carried out in compliance with the social teaching of the Roman Catholic Church, as 

interpreted from time to time by the Bishop of the Diocese of Fall River.” A true and 

correct copy of Catholic Charities’ By-laws is appended to the Affidavit of Susan 

Mazzarella as Exhibit A, filed herewith. 

17. Catholic Charities’ Bylaws go on to specify that it is organized and shall be “operated 

exclusively for religious, charitable and educational purposes as defined in Section 
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501(c)(3) of the Internal Revenue Code…, and shall be subject to Massachusetts General 

Laws Chapter 180, the Code of Canon Law of the Roman Catholic Church, and the laws, 

theology, philosophy, teachings, and doctrines of the Roman Catholic Church.” See 

Mazzarella Affidavit, Ex. A. 

18. The act of providing shelter to persons experiencing homelessness is understood within 

the Catholic faith to be a ministry and a religious obligation. It is one of the traditional 

Corporal Works of Mercy, which are acts of compassion by which Catholics are called to 

live out their faith through service to others.  

19. The obligation to provide shelter derives from the teachings of Jesus Christ as set forth in 

the Gospel of Matthew, including Matthew 25:35-40, quoted above. Within Catholic 

doctrine, this teaching is understood as a direct call to minister to those in need as an 

expression of religious faith and expressly includes sheltering the unhoused. 

20. As elaborated upon by Father Thomas Washburn, Dean of the Cape Cod Deanery which 

includes all of the Catholic churches on Cape Cod and the Islands, Matthew 25 is 

“perhaps the most important text for understanding Christian service, Jesus tells us, in 

fact, that our final judgment will be based on the way that we have treated those on the 

margins. …This passage is extraordinary because Jesus does not merely encourage our 

charitable behavior. He identifies himself with the poor and so to welcome the homeless 

is to welcome Christ himself. For Christians, this is not merely an ethical teaching, it is a 

religious obligation. Jesus presents it as a criteria for our judgment…housing for the 

homeless is a proclamation of our faith in action. Because of this, operating a homeless 

shelter is not separate from our religious mission. It is one of the most important and 
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central ways that we fulfill it.”
1
See Affidavit of Very Rev. Thomas Washburn, V.F., filed 

herewith. 

21. This obligation to shelter the homeless and the Corporal Works of Mercy have formed 

part of Catholic religious doctrine and practice for more than two thousand years. 

22. The Diocese structures and fulfills that religious doctrine through Catholic Charities’ 

operation of five homeless shelters in Southeastern Massachusetts, including St. Joseph’s 

House.  

23. Catholic Charities’ shelters are supported both by professional staff and through 

numerous volunteers from churches throughout Southeastern Massachusetts.  

24. Catholic Charities does not require that those it shelters to be of the same faith and does 

not require any religious participation of its shelter guests, nor does it seek to convert the 

guests to Catholicism. 

25. As explained by Fr. Washburn to the Zoning Board as to why Catholic Charities does not 

require such things, “The answer is simple. We don’t require that because Jesus never 

required that. Jesus doesn’t ask whether the hungry person belongs to the right religion. 

He doesn’t place conditions on or constraints on the charity offered. He does not ask 

whether the stranger shares our beliefs or is deserving of our kindness. He commands us 

to serve them because they are human beings created in the image and likeness of God. 

Our service is not a recruitment strategy. It is an act of faith.”
2
 Washburn Affidavit. 

 

 

1
 A video recording of the Zoning Board hearing is available at 

https://www.youtube.com/watch?v=LDkwn7YuWXA . Fr. Washburn’s remarks begin at 00:54:11.  

2
 Recording at 00:56:54. 

https://www.youtube.com/watch?v=LDkwn7YuWXA
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B. History of St. Joseph’s House 

a. Current Shelter Site 

26. Since 1979, the Housing Assistance Corporation has owned the real property located at 

77 Winter Street in Hyannis (Current Shelter Site).  

27. Housing Assistance Corporation is a Massachusetts nonprofit founded in 1974 to “create 

and preserve pathways to stable, attainable year-round housing that empowers individuals 

and families to stay rooted and thrive” in the Cape and Islands community. 

28. From 1979 through 2016, Housing Assistance Corporation operated a homeless shelter at 

the Current Shelter Site. 

29. In 2016, Housing Assistance Corporation leased the Current Shelter Site to Catholic 

Charities. 

30. Since 2016, Catholic Charities has operated a 50-bed homeless shelter at the Current 

Shelter Site. 

31. When Catholic Charities leased the Current Shelter Site, it re-named the shelter St. 

Joseph’s House. 

32. The Current Shelter Site is not fully accessible and is a dated and small building that 

operationally constrains Catholic Charities in the fulfillment of its mission.  

33. To continue to serve its mission, and particularly to be able to serve those of limited 

mobility, Catholic Charities, together with its landlord the Housing Assistance 

Corporation, sought to find a new site to relocate St. Joseph’s House that would allow a 

fully accessible shelter to be constructed and that would provide sufficient space for 

Catholic Charities to both conduct its operations and co-locate supportive services for its 

guests.  
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b. New Shelter Site 

34. In late 2024, Catholic Charities agreed to relocate St. Joseph’s House pursuant to a lease 

for 8,000 square feet of one floor of 460 West Main Street (New Shelter Site) with 

Asclepius Corporation, an affiliate of Housing Assistance Corporation. 

35. The New Shelter Site is on the ground floor and will be fully accessible. It is significantly 

larger than the Current Shelter Site, which will allow Catholic Charities to operate both 

an overnight shelter and a day program.  

36. The New Shelter Site is adjacent to supportive services and will include a satellite health 

clinic.  

C. Permitting History 

37. The Barnstable Zoning By-law does not include homeless shelters as a use and does not 

permit them, whether by special permit or otherwise, anywhere in the municipality.  

38. On November 11, 2025, Catholic Charities and Asclepius Corporation applied for a 

building permit from the Town of Barnstable for improvements to the New Shelter Site 

and for a determination that the proposed use of the New Shelter Site was a religious use 

within the meaning of G.L. c. 40A, § 3.  

39. A homeless shelter is the sole use proposed in Catholic Charities’ space and for which 

Dover Amendment relief was sought, all other uses in the 460 West Main Street building 

are allowed under the Zoning By-law and no dimensional zoning relief is required. 

40. On April 6, 2026, the Building Commissioner issued a decision determining that the 

proposed use of the New Shelter Site for a homeless shelter by Catholic Charities is a 

religious use subject to the protections of G.L. c. 40A, § 3. 
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41. Catholic Charities and Asclepius began construction promptly after the building permit 

issued. 

42. On May 1, 2026, Maria Walsh, Trustee of the Mias Family Trust filed an appeal of the 

Building Commissioner’s decision to the ZBA pursuant to G.L. c. 40A, §§ 8 and 15. 

43. On June 10, 2026, the ZBA opened the duly noticed public hearing on Ms. Walsh’s 

appeal.  

44. Because the crowd in attendance at the June 10, 2026 public hearing far exceeded the 

capacity of the hearing room, the ZBA took no testimony and immediately voted to 

continue the public hearing to July 22, 2026 at Barnstable High School, where a larger 

room was available. 

45. On July 22, 2026, the ZBA opened and held the continued hearing session beginning at 

7:00 p.m. 

46. The Chair opened the meeting by inviting the ZBA’s counsel to make opening remarks 

and then by inviting counsel for the Appellant, Maria Walsh, to make a presentation. 

47. Counsel for Ms. Walsh agreed that the proposed use of an emergency overnight homeless 

shelter by Catholic Charities is a religious use and stated that Ms. Walsh’s arguments 

were confined to whether that was the primary and dominant use of the New Shelter Site. 

48. At no time did the Chair interrupt Ms. Walsh’s presentation. 

49. After Ms. Walsh’s attorney concluded his remarks, the Chair invited Catholic Charities to 

make its presentation.  

50. The Chief Executive Officer of Catholic Charities testified to how the organization has 

been the human services arm of the Diocese of Fall River since 1925 and provides 
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structure for the Church’s mission and explained at length the relationship between 

Catholic Charities and the Diocese. 

51. The CEO of Catholic Charities testified that sheltering the unhoused is work that the 

Catholic faith commands Catholics to undertake and to the role sheltering the unhoused 

plays in the Corporal Works of Mercy and Catholic Social Teaching.  

52. She further testified that “the Church sees homelessness as an injustice because each 

person is created in the image of God….Charity is universal. It is not conditional. So we 

serve people of all faiths, no faith, and those struggling with all kinds of issues, including 

homelessness.” 

53. In the middle of her presentation, the ZBA Chair interrupted and asserted his incorrect 

belief that the Board was limited to a review of the materials before the Building 

Inspector at the time that the Building Inspector made his determination. 

54. Throughout Catholic Charities’ presentation, the audience booed, hollered, made known 

their displeasure and the room was increasingly hostile. 

55. Counsel for Catholic Charities corrected the Chair, but several minutes later, he cut off 

Catholic Charities’ presentation again, this time interrupting Father Thomas Washburn, 

who was setting forth the religious basis for housing the unsheltered. See Washburn 

Affidavit. 

56. The Chair stated “This is just getting out of control. Can we wrap this up? Quiet in the 

room, please? Attorney Cox, you submitted an affidavit with the application with the 

building permit, correct? So why are we going back through this again?” 
3
 

 

3
 Recording at 58:45. 
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57. The Chair continued to interrupt and preclude Catholic Charities from presenting its case. 

58. Following many hours of vitriolic public comment, including derogatory comments 

regarding Catholic Charities’ faith, derogatory comments regarding shelter guests, and 

booing at comments from members of the clergy, the Board closed public comment and 

voted to close the public hearing.  

59. During their deliberations, some Board members proceeded to make inappropriate 

comments—comparing the Gospel requirement to house the unhoused with opening a 

bar: “but is motivation the issue?...what if they’re motivated to have a bar?” 

60. At no time did Chair Dewey or Vice Chair Webb disclose that Chair Dewey owned 

property and Vice Chair Webb operated a business near the New Shelter Site, nor did 

either file a disclosure of conflict of interest form or recuse themselves from sitting on the 

case. 

61. The Board voted 4-1 to overturn the Building Inspector’s decision. 

62. On August 4, 2026 the Board filed its decision with the Town Clerk. Ex. A.  

63. After recounting the various arguments made by the parties during the hearing, the 

Decision states that “Board members discussed whether religious faith or motivation is to 

qualify for Dover protection. There needs to be overt religious act, and it can’t be only 

that the motivation is religious. The focus is on use of the property.” 

64. That is incorrect.  The Board ignored extensive Massachusetts and Federal law making 

clear that it is the motivation behind the use that dictates whether the use is religious. See, 

for example, Becker v. First Congregational Church of Somerville, 24 MISC 000521, slip 

op., Decision, April 8, 2026 (Rubin, J.), Hume Lake Christian Camps, Inc. v. Planning 
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Bd. of Monterey, 492 Mass. 188, 200 (2023)(“we look to the purpose of the particular 

use to which the land or structure is put.”)(Emphasis supplied.) 

65. The Board Chair wrongfully curtailed Plaintiffs’ presentation when its representatives 

were explaining that the use of the property itself is religious, and yet the Board purports 

to base its Decision on this very issue.  

66. The Board ignored Father Washburn’s testimony that the Catholic belief is that they 

cannot condition the provision of shelter to the unhoused on participation in religious 

activities. 

67. On August 14, 2026, the Building Commissioner issued a stop work order, directing 

Catholic Charities to immediately cease all construction work on the New Shelter Site. 

68. A copy of the Order is attached to the Affidavit of Alisa Magnotta, filed herewith.  

Count I: Appeal Pursuant to G.L. c. 40A, § 17 

69. Paragraphs 1-68 are incorporated by reference as if fully restated herein. 

70. In 2025, the United States Supreme Court held that where eligibility for an exemption 

ultimately turned on “inherently religious choices (namely, whether to proselytize or 

serve only co-religionists), not secular criteria that happen to have a disparate impact 

upon different religious organizations”, the law establishes a preference for certain 

religions based on the commands of their religious doctrine and violates the First 

Amendment’s Anti-Establishment Clause. Catholic Charities Bureau, Inc., et al. v. 

Wisconsin Labor & Industry Review Commission, et al., 605 U.S. 238 (2025).  

71. The Board ignored that it may not eschew the First Amendment in applying G.L. c. 40A, 

§ 3 and imposed a test that the Supreme Court in Catholic Charities expressly held 

violated the First Amendment, namely by suggesting that Catholic Charities needs to 
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require what the Board characterized as an “overt religious practice” within the shelter. 

See Catholic Charities, 605 U.S. at 249 (“Put simply, petitioners could qualify for the 

exemption while providing their current charitable services if they engaged in 

proselytization or limited their services to fellow Catholics. Petitioners’ Catholic faith, 

however, bars them from satisfying those criteria…Wisconsin’s exemption…thus grants 

a denominational preference by explicitly differentiating between religions based on 

theological practices.”) 

72. The Board further ignored and denied Catholic Charities’ ability to argue that sheltering 

the unhoused is an overt religious practice and is prayer in action mandated by the 

Catholic faith.  See Washburn Affidavit (“For Catholics, feeding the hungry, clothing the 

naked, caring for the sick, and sheltering the homeless are not merely charitable 

activities. They are religious obligations. They are acts of worship. They are expressions 

of discipleship. We gather in church to pray. We listen to the Word of God. We receive 

the Eucharist. And then we are sent into the world to live what we have heard. St. 

Joseph’s shelter is a primary way we do that.”) 

73. The Board further ignored the Supreme Judicial Court’s express instruction in Hume 

Lake to look to the purpose of the particular use to which the land or structures is put. 

Hume Lake, 492 Mass. at 200. Here, that purpose is fulfillment of Catholic Charities’ 

religious mission. 

74. Catholic Charities’ proposed operation of an emergency homeless shelter is a religious 

use and is the primary, dominant, and only proposed use of the property at issue.  

75. Plaintiffs are aggrieved by the Board’s Decision overturning the Building Inspector’s 

decision because they cannot relocate St. Joseph’s House to the New Shelter Site until the 
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Building Inspector can issue a certificate of occupancy for the proposed use of the New 

Shelter Site.  

76. The Board’s decision is unreasonable, arbitrary, capricious, not in accordance with law 

and exceeds the Board’s authority and must be annulled. 

Prayer for Relief 

WHEREFORE, Plaintiffs respectfully request this Court grant the following relief: 

A. Vacate and annul the Board’s Decision; 

B. Declare that Plaintiffs’ proposed use of the New Shelter Site is a religious use under 

G.L. c. 40A, § 3 and that the primary and dominant purpose is to support the religious 

use and order that the Town issue a Certificate of Occupancy for the proposed use 

when applied for; 

C. Preliminarily and permanently enjoin the Town from preventing Plaintiffs to continue 

renovations of the New Shelter Site under the building permit; 

D. Award Plaintiffs’ their attorneys’ fees and costs incurred in this matter; and 

E. Grant such other relief as the Court deems just and proper.  

Dated:  August 18, 2026 

Attorneys for Plaintiff Catholic Charities of 

the Diocese of Fall River Massachusetts, Inc. 

and Asclepius Corporation, 

By their attorneys, 

 _________________________________  

Valerie A. Moore (BBO# 684849) 

vmoore@nutter.com 

Matthew J. Connolly (BBO# 676954) 

mconnolly@nutter.com 

Nutter, McClennen & Fish, LLP 

Seaport West, 155 Seaport Blvd. 

Boston, Massachusetts 02210 

Telephone: (617) 439-2000 

Facsimile: (617) 310-9000 

 



 

 

 










